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THE PURPOSE OF THE FIRM AND BOARD HETEROGENEITY

The Global Financial Crisis (GFC) has served as a wake-up call for
the pronounced impact that hegemonic financial firms can have on the
society and the economy.' Lagarde’s statement that the Lehman Brothers
crisis would not have happened had it been ‘Lehman Sisters’,” although
reductionist,” raises an important point, that is; whether endogenous
governance of homogeneous corporate boards can have such immense
implications on the wotld economy.* If correct, this would assume that
firms would need to be treated like public utilities’ to ensure that such a
crisis will not reappear and that heightened regulation is the only way
to safeguard against the negative impacts of private corporate manage-
ment.” However, corporations do not have societal values as their main
aim;® prioritising viability;’ therefore, creating a division of opinion as to
whether firms should be internally or externally regulated in the market
sphere.” This author believes that it is an important issue to consider as it
has a complex connection to the ever present corporate purpose debate
and thus; may be able to shed some light on how this contention impacts
on who has a seat at the boardroom table.
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Agreeing that ‘no crisis should be wasted” and relating to Lagarde’s
statement above; my critical analysis will contemplate the contemporary
issue of boardroom diversity; specifically gender, as a catalyst for consid-
eration of the appropriate way to treat firms in light of the GFC and ask
whether this calls for governmental intervention, via quotas, or whether
the voluntary approach is adequate. The corporate board is the pivotal
instrument guiding the company direction;'’ consequently, it is salient for
it to be reflective of the demographics of society.!" Therefore, it appears
diversity is too important for it to be left solely as a private issue,'* that is;
if significant change in board composition is the objective."”

I will argue that it is essential for firms to institute these changes
internally," before any discussion of mandatory legislation should be
considered, as quota success may have been overstated.”” However, I will
conclude that, ultimately, this public/private distinction is a distraction
to the changes that companies need to make in order to enhance board
diversity.'® Therefore, considering the public implications of private firm
governance; especially the different turn the crisis could have taken;!’
large firms should be given an enhanced opportunity to ingrain board-
room diversity into their corporate nucleus.'®
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I will approach this essay in four parts. Part I will critique the corpo-
rate purpose debates. Part II focuses on the importance of boardroom
diversity. Parz I1I will contemplate quota and voluntary regulation. Part I1”
concerns future prospects. Lasz, I shall conclude that treating enterprises
as public utilities will not bring about greater boardroom heterogeneity.
Moreover, firms cannot be regarded as eizher private or public entities
but rather, there has to be a reconceptualization of how these seemingly
binaty approaches actually complement each other."”

1. Purpose

Diversity revolves around the debate of whether the corporate pur-
pose is to serve entirely to shareholders or whether it engages with other
roles beyond investor interest.*” The question of in whose intetrest corpo-
rations should be run has become salient following the Global Financial
Crisis;” as it became appatent that private arrangements within the cot-
porate ‘black box™* could have global implications,* with many corporate
failings being due to executive failures and a lack of sufficient controls on
firm activities.

The search for the corporate purpose was ‘launched’ by the Berle-
Dodd dialogue concerning the wider company role;** with this discussion
maintaining its relevance today.” Berle’s (initial)*® point of view that ‘all
powers granted’ for the corporation should be exercised for sharehold-
ers®” had formed the basis for the prevalent shareholder-primacy model.*
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Berle was also sceptical about the concept of a company having public
duties as these could potentially lead to its ‘ultimate downfall’*’ Follow-
ing this reasoning, adopting boardroom diversity should be a matter of
corporate decision and not that of public need, especially since female

appointments may result in reduced profits;”

resulting in loss of value
for shareholders,” which ate, according to the above view, of the ultimate
importance for the corporate existence.

Contrastingly, Dodd considered that the board’s role entails ‘social deci-
sion making’;’”* whereby, private actions have public results;” which I agree
with considering the adverse impact that lack of diversity may have on the
functioning of giant firms.** I think that the crux of Dodd’s article, for the
purpose of this essay, is the statement that companies have a ‘social ser-
5 as well as a ‘profit-making function’.” This means that firms should
be neither treated as purely private entities nor public utilities, but that there
has to be a balance between these two factors” and so, boardroom diversity
cannot be driven exclusively by social or profit explanations.

vice

The increasing relevance of stakeholder interests in UK?® cumulated

into s172,” which indicated the necessity for reconsideration of govern-

1

ance values.”” However, this is not seen as a ‘radical’ change;" mainly
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because a ‘pluralist’ approach was discarded.” But, perhaps that would
have been too intrusive for company interests to have a realistic chance
of acceptance.” Nevertheless, Valsan argues that following s172, which
introduced Enlightened Shateholder Value (ESV),* long-term stake-
holder relationships have become crucial for ditrectors.” For this reason,
female directorial qualities are principal as they will bring more of these
“ and thus, it has been argued that women
directors will adapt effectively into stakeholder-driven boards.*” There-
fore, an expansion of the stakeholder theory via legislation would result
in greater female representation, due to the fact that it would enshrine

varied interests into the fore

the ‘public utility’ treatment.* But, this would be at a risk of management
opportunism.*

Fundamentally, legislation does not appear to either encourage com-
panies to be seen exclusively as of a public nature nor private and; thus,
itis placed in-between these two visions.” Therefore, perhaps this debate
should be abandoned and the focus shifted to what companies should be
doing to enhance diversity.”'

2, Diversity

The debates above have prompted the rethinking of the board’s
importance as an enforcer of public change.”” In order for this to occut,
it is important to recognize the obstacles that persist within the corporate
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institutions which prevent a greater concentration on public needs.”® And
so, the legislative shift in direction towards stakeholders is not enough as
its effect will be ‘muted’,”* unless the composition of those who wield
the power will be varied.” As the directors decide what is in the interest
of the stakeholders; diversification needs to take place from within to
have an impact.*® Consequently, greater board diversity can prevent ‘risky
corporate outcomes”™’
through this; companies are seen as ‘utilities’ to safeguard both; diversity

and economic viability.”

which impact upon the whole society,”® and so

Not only is there a public interest in ensuring equitable access to
opportunities” but; moreover, there is a strong business case for board-
room diversification.®' This economic case states that women contrib-
ute to the boards on which they sit,” as well as to ‘sustainable (com-
pany) growth’.® This reasoning is laid out in the ‘Lord Davies Report™
which had encouraged the UK movement for heterogeneity.” Due to
these advantages, it is clear that there is both a public drive for achieving
diverse boards, but also there should be private motivations for com-
panies in terms of governance improvements,” as these firms tend to
have higher returns on investments in comparison to their competitors.®’
Consequently, I would argue that it is important to see these companies as
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public utilities due to the changes they can enact,” but that it is not neces-
sary to Zreat them as such; as they have reason enough to act themselves;
noticing that those firms which fail to embrace heterogeneity are limiting
their growth.”

Unfortunately, a lot of board diversity justifications hinge on the

1 as it can-

verge of essentialism,”” which reduces their effectiveness,’
not be said that all women will generate beneficial outcomes.” A solu-
tion offered by Dhir is a heightened focus on the social case.”” This
directly relates to the “public utility” argument in terms of concentrating
upon the underrepresentation of women in the boardroom and associ-
ated negative implications;™* thus, this sees companies as ‘state-like’”
enterprises’®, rather than private entities.”” Nevertheless, one should be
waty of imposing ‘democratic ideas’;”® of greater public involvement
in firm activities, onto the corporate agenda as these are two different
institutions;” and so, it may be questioned whether certain social expec-
tations are excessively demanding.*” Nevertheless, I would agree with
Hutchinson’s view, in that companies cannot be ‘immune from public
oversight for the public interest’,” but this does not necessarily entail

stricter enforcement.®
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The discussion above presents the blurring of the private and public
company purposes® and through this; the justifications for boardroom
diversity.** Consequently, relying on a strict public-private divide will

285 3

exacerbate the ‘pernicious™ impacts that firms can have on the society.86

3. The Public-Private division

There are ‘normative’ and ‘coercive’ pressures for boardroom diver-
sity®” which entail; respectively, private corporate initiatives and ‘public
utility’ treatment through mandatory quotas.®

If firms are to be treated more like public utilities, this means that
there needs to be an external intervention. The reasoning behind these
mandates is that radical state-based regulation is the only way to shift the
entrenched” governance norms;” and so, quotas are crucial to change
‘path dependency’.”® The most ‘extreme promotion™ of diversity has
been achieved in Norway;” whereby, since 2008, a mandatory 40% female
representation is required;” consequently, quotas are seen as transferring
‘public tasks” onto these private entities.” Moreover, mandates are target-
ing firm abilities to choose directors; which is usually a private activity and
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$0,” it is a forceful ‘state intrusion’ into the internal governance process;”
whereby, the ‘utility case™” treats corporations as tools to enforce a public
agenda.”

However, legal mandates can lead to a problem of becoming ‘neces-
sary’ to represent every minority in the boardroom;'” the impetus for
which is seen in the Parker Review."”! As a result, and despite the com-
mendable intentions, this would severely overcomplicate the nomination
process.'” Additionally, there are aspects of underrepresentation which

quotas cannot reach; such as the social mechanisms;'”

whereby, women
receive significantly less mentoring than their male counterparts.'” These
governance aspects should be targeted privately, as public control will not
be able to account for such important issues,'”
boardroom process was legislated for,'"

only provoke artificial governing strategies."”

unless every aspect of the
but this is unrealistic and would

Another issue with quotas is that they may appear to be more benefi-

cial than they truly are; for example in Norway there exists the ‘Golden

108

Skirts’ phenomenon;'” whereby, the high number of females on boards
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may be ‘unrepresentative””’

of the reality of women serving more than
one board,'""” and so public udlity treatment does not encourage rea/
diversity. Therefore, mandates treat the ‘symptoms and not the cause’ of
homogeneity.'"" Also, the fact that the stock price of these quota com-

1112

panies fell''” is evidence that board members are chosen for their abil-

ity to increase shareholder-wealth,'” and so this echoes the shareholder
primacy model,'*
change the basis on which the appointments are made.

Furthermore, quotas resulted in creative avoidance tactics by Noz-

which appears to be so ingrained that quotas cannot
115

wegian companies in order to sidestep the regulatory burden.''® Since
the mandate applied only to public firms, these would delist in order to
have the freedom to nominate the directors they considered most appro-
priate.'"” Although, reasons for delisting are disputed,'’® it appears that
treating companies as ‘public utilities” through quotas may, paradoxically,
create even more private firms.""” Howevert, the focus on the boardroom
should not lead to neglect of the issues down the ‘pipeline’.'* Board-
room percentage and executive percentage of women are disconnect-
ed.””! For example; Norway, even though containing the highest female
board percentage, is behind Colombia in terms of its diversity of execu-
tive teams.'* Thus, indicating that quotas are inflexible and achieve what

109 Thid.
10 Thid.
" B. Chouhury, Gender Diversity on Boards: Beyond Quotas, EBLR 2015/1, p. 230.
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they are supposed to but go no further'” and; therefore, ‘soft regulation’
is promising.'**

The number of UK all-male boards is decreasing and there is a
‘sustained’ increase in the number of women board members,'* which
supports the claim that the voluntary approach is working.'* The main
forms of board diversity regulation in the UK are the disclosure require-
ments of the Companies Act 2006"*" and the Corporate Governance
Code.” The CGC tries to encourage heterogeneity through declaration
of board diversity policy'” and also, directorial appointments must have
regard to gender.”” Additionally, these disclosure requitements appeat to

be an ‘incentive’ for companies,!

suggesting that there is a reputational
element of desiring to be seen as firms responsive to public pressures.'*
However, these CGC requirements are a more ‘cautious route’ towards
achieving diversity.'”

Studies have found that the comply or explain approach is successful in

compatison to the quota system,"*

as it enables companies to ‘contex-
tualise’ their appointment choices, and thus avoids rigidity."”® Voluntary
initiatives such as the 30% club are emphasizing this boardroom issue

and, as corporations are ‘publicly backing”® these campaigns, it takes

125 Thid.
124 Thid.
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this ‘private’ issue into the public sphere without firms being treated as
public utilities through restrictive regulation.””” Additionally, as the UK
does not appear to favour the ‘state-led” approach;'*® it will be safe from
the impending threat of quotas' upon the exit of the EU.* And so,
voluntary initiatives will be the only remaining option unless, the business
community changes its views on mandated diversity.'*!

However, despite the progress, this growth appears to have slowed'*
and so, corporations have to find new ways to re-engage with this impoz-
tant issue.'” Perhaps, a reason for this is that what could be attained

through such voluntary initiatives Jas been achieved,'*

145

and the remaining
therefore, these pri-
vate biases need to be acknowledged directly, before greater board diver-
sity can be accomplished.'*

problems are the complex unconscious barriers;

4, Future

It has been argued that a modern economy needs a balance of greater
flexibility for companies as well as heightened regulation;'*” consequently
considering the above, positive discrimination of treating firms as pub-
lic utilities will be a ‘step backwards’.!*® This is due to internally-driven
change being preferable;'* by way of, companies signing ‘charters’” of

7 Ibid.
8 Women at the Top: The Quota Effect, Financial Times 1.11.2016.

1% BU Commission, Improving Gender Balance in Company Boardroom, http:/ /ec.curopa.cu/justice/gen-
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1 Tbid.



THE PURPOSE OF THE FIRM AND BOARD HETEROGENEITY 17

established goals and also improving their director training.'™ Further,
it may be claimed that corporations already have this ‘public element’
ingrained in their legal foundations'! as, ultimately, through incorpora-
tion firms are entering into a ‘bargain with the state and the communi-
ty’"** and thus, their public responsibilities'™ must not go unnoticed.'™*
Accordingly, Hutchinson argues that the debate about the corporate pur-
pose is ultimately about the ‘nature’ of the public purpose of the firm,'>
and it is no longer appropriate to present the ‘public utility” and ‘private
entity’ as binaries;'® rather, there should be a focus on how to achieve a
common putpose.””’

Conclusion

The global financial crisis had a dramatic impact on how the public
views firm responsibility."”® The importance of boardroom diversity is
no longer a marginal issue, but one that is out in the open of both;
corporate and public debates, and so it may be questioned whether
a greater governmental engagement in firm governance is needed;"”
especially with reference to statements that bank collapses would not
have occurred if there were more female directors present in these
boardrooms."*

161

However, genuine board heterogeneity'*' cannot be achieved through

the enactment of quotas, whose benefits have been overstated;'* as they
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are ‘intrusive’ disturbances into the functioning of the corporate entity'®

and will not target social impediments encountered by female directors.'*
Furthermore, the voluntary approach of the United Kingdom appears to
be achieving its objectives,'” which suggests that this should be devel-
oped further in the future.'®

Morteovert, the public/private divide is a significant ‘distraction’ in
attaining diversity;'®” supported by the fact that the corporate purpose
debate and legislation is situated in-between shareholder-primacy and
stakeholder models.'®® Thus, it is not about making opposing choices
between treating firms as either public utilities or private entities,'” but
about a balanced solution,'™ to ensure that corporations exercise their
immense power to disrupt the status quo.'”
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18 C. Ajibo, A Critigue. .., p. 56.
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Directors, eds. R. Burke, M. Mattiss, Kluwer 2010, p. 263.
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Summary

The article considers the potential relation of the financial crisis to
the development of corporate governance policies for the achievement
of board heterogeneity. Board diversity has become critical in order to
further the purpose of the corporation and this article claims that such
an achievement would improve the functioning of the board of direc-
tors. The article contemplates the possibility of legislative and govern-
mental interference in this traditionally unregulated area and, ultimately,
concludes that genuine board heterogeneity cannot be achieved through
the enactment of quotas. Moreover, the debates concerning the objective
of the corporation can be a distraction to the achievement of genuine
female representation on corporate boards, and so a balanced approach
is needed to attain board diversity.

Keywords: board, corporate law, governance, diversity, directors



